AGREEMENT TO MEDIATE

AGREEMENT TO MEDIATE

Entered into between

_________________________________ (“the mediator”)

and

_________________________________ (“the referring party”)

and

__________________________________ (“the other party”)

AGREEMENT TO MEDIATE

1.

Recordal

In an endeavour to settle outstanding disputes between them amicably
and believing that in so doing act in the best interests of themselves
and their child/ren the parties have agreed voluntarily to submit their
dispute to mediation.

2.

The Mediator

2.1 The mediator records that he/she has had no prior professional or
personal relationship with either of the parties.

2.2 The mediator agrees that he/she will:
2.2.1 at all times act with the utmost good faith;
2.2.2 act impartially;
2.2.3 have no interest whatsoever direct or indirect, personal or
otherwise in the outcome of the mediation or in the
underlying dispute; and
2.2.4 not have the power or authority to render a binding
decision nor will he/she oblige either party to settle the
dispute; and
2.2.5 give legal information regarding the parties’ rights but not
legal advice.
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3.

Confidentiality

3.1 The parties acknowledge that confidentiality in relation to third
parties is fundamental to the mediation process.

3.2 The participants therefore agree that the mediation will take place
on a confidential and without prejudice in order to create an
opportunity for the participants to negotiate freely in the
knowledge that their negotiations cannot be disclosed in litigation.
This shall likewise apply to any memorandum of understanding
drawn by them or at their request at the completion of the
mediation in terms of clause 6 below.

3.3 They further agree that they will not under any circumstances
subpoena any person who is a party to or is involved in the
mediation, including the mediator, for the purpose of revealing in
any subsequent court proceedings what took place during the
mediation.

3.4 This undertaking also operates as a stipulation in favour of third
parties and may be accepted by them at any time.

3.5 The parties and the mediator shall ensure, insofar as it is possible
within the law, that the confidentiality of the mediation process is
observed.
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4.

Undertaking by the parties

The parties undertake in good faith to:

4.1 use their best efforts to arrive at an agreement; and
4.2 to treat each other with dignity and respect throughout the
mediation and in a spirit of compromise; and

4.3 to make a full and proper disclosure to each other of all relevant
information including but not limited to their financial affairs.

5.

Termination

5.1 Either the mediator or the parties are at any time free to terminate
the mediation.
5.2 In such event, the provisions of clause 3 and 7 shall nevertheless
apply.

6.

Agreement

6.1 In the event of agreement being reached between the parties
arising from the mediation, the points of agreement may be
recorded by them in writing.
6.2 The parties may, if they so wish submit the agreement for
comment and legal advice to an attorney of their choice or each
to a separate attorney.
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6.3 Once the draft agreement is finally approved, it shall be re-typed
as a Settlement Agreement with agreed amendments and shall
then be signed by both the parties whereupon it shall become final
and binding and may be submitted to Court for incorporation into
any court order subsequently granted.
6.4 Even should the agreement not be made and order of court, the
parties agree that is shall remain binding as between the two of
them.

7.

Costs

7.1 Fees shall be:
paid by ________________________
shared equally;

7.2 The fees for the mediation shall be charged at an hourly rate for
sessions and time spent considering written and telephonic
communications from the participants, drafting responses and
drafting the mediation summary or the settlement agreement.
This will exclude fees which may be charged by a co-mediator or
other specialist opinion.

7.3 The fees shall be payable to the mediator on presentation of
his/her account. The participants shall be jointly and severally
liable to the mediator for the mediation costs.
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8.

Indemnity

8.1 The parties acknowledge that the function of the mediator is to
facilitate agreement between them regarding their family dispute.

8.2 If agreement is reached, it will be the result of what they
themselves have found acceptable to them.

8.3 They accordingly hereby indemnify the mediator against any
claims of whatsoever nature that may be made against him/her
from whatsoever cause arising in relation to the mediation or
arising from it.

9.

Undertaking by the participants

The participants undertake in good faith to:

9.1 make full disclosure to each other of all information and
documentation relevant to the issues in dispute between them at
an early stage of the mediation;

9.2 treat each other’s interest with respect throughout the mediation
with a commitment to genuinely attempting to resolve their
dispute;

9.3 copy all communication relevant to the mediation to each other
and to the mediator.
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Agreed to on the following date. …………………………………………………

Mediator: …………………………………………… (date) ………………………………………………

Referring Party: …………………………………………… (date) ……………………………………

Other Party: …………………………………………… (date) ………………………………………

Signed by both parties

